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) 
Amendment of Part 1 of the Commission’s ) WT Docket No. 97-82 
Rules - Competitive Bidding Procedures ) 


ERRATUM 


Released: November 3 , 2000 
By the Deputy Chief, Auctions and Industry Analysis Division: 


This Erratum makes minor corrections to the text and final rules of the Order on 
Reconsideration of the Third Report and Order, Fifth Report and Order, and Fourth 
Further Notice of Proposed Rule Making (“Part 1 Fifth Report and Order’), FCC 
00-274, in the above-captioned proceeding, which was released on August 14, 
2000. A summary of the Part 1 Fifth Report and Order, including the final rules, 
was published in the Federal Register, 65 Fed. Reg. 52323 (August 29, 2000), and 
in the FCC Record, 15 FCC Rcd 15293 (2000). The corrections set forth below 
will be published in the Federal Register, and this erratum will be published in the 
FCC Record. 


1. The last sentence in paragraph 67 of the Part 1 Fifth Report and Order is 
revised to add an omitted phrase to read as follows (n.215, the text of which is 
omitted here, remains unchanged): 


Non-licensees, however, are precluded from being 
assignees or transferees within the first five years of 
license grant unless they qualify as entrepreneurs based 
on the attribution rules in effect at the time of filing an 
application for assignment or transfer. 7'° 


2. Section 1.2110 of the Commission’s rules is revised by adding 
paragraphs (c)(4) and (c)(5), which were inadvertently removed, to 
read as follows: 


(c)(4) Rural telephone companies. A rural telephone company is any local 


exchange carrier operating entity to the extent that such entity-- 


2 


Federal Communications Commission DA 00-2475 


(i) provides common carrier service to any local exchange carrier study area 
that does not include either 
(A) any incorporated place of 10,000 inhabitants or more, or any part thereof, based 
on the most recently available population statistics of the Bureau of the Census, or 
(B) any territory, incorporated or unincorporated, included in an urbanized area, as 
defined by the Bureau of the Census as of August 10, 1993; 

(ii) provides telephone exchange service, including exchange access, to fewer 
than 50,000 access lines; 

(iii) provides telephone exchange service to any local exchange carrier study 
area with fewer than 100,000 access lines; or 

(iv) has less than 15 percent of its access lines in communities of more than 
50,000 on the date of enactment of the Telecommunications Act of 1996. 

(5) Affiliate. 

(i) An individual or entity is an affiliate of an applicant or of a person holding 
an attributable interest in an applicant if such individual or entity-- 
(A) Directly or indirectly controls or has the power to control the applicant, or 
(B) Is directly or indirectly controlled by the applicant, or 
(C) Is directly or indirectly controlled by a third party or parties that also controls or 
has the power to control the applicant, or 
(D) Has an “identity of interest" with the applicant. 

(ii) Nature of control in determining affiliation. 
(A) Every business concern is considered to have one or more parties who directly 
or indirectly control or have the power to control it. Control may be affirmative or 
negative and it is immaterial whether it is exercised so long as the power to control 
exists. 


Example. An applicant owning 50 percent of the voting stock of another concern 
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would have negative power to control such concern since such party can block any 
action of the other stockholders. Also, the bylaws of a corporation may permit a 
stockholder with less than 50 percent of the voting stock to block any actions taken 
by the other stockholders in the other entity. Affiliation exists when the applicant 
has the power to control a concern while at the same time another person, or 
persons, are in control of the concern at the will of the party or parties with the 
power to control. 
(B) Control can arise through stock ownership; occupancy of director, officer or key 
employee positions; contractual or other business relations; or combinations of 
these and other factors. A key employee is an employee who, because of his/her 
position in the concern, has a critical influence in or substantive control over the 
operations or management of the concern. 
(C) Control can arise through management positions where a concern's voting stock 
is so widely distributed that no effective control can be established. 
Example. In a corporation where the officers and directors own various size blocks 
of stock totaling 40 percent of the corporation's voting stock, but no officer or 
director has a block sufficient to give him or her control or the power to control and 
the remaining 60 percent is widely distributed with no individual stockholder having 
a stock interest greater than 10 percent, management has the power to control. If 
persons with such management control of the other entity are persons with 
attributable interests in the applicant, the other entity will be deemed an affiliate of 
the applicant. 

(iii) Identity of interest between and among persons. Affiliation can arise 
between or among two or more persons with an identity of interest, such as 
members of the same family or persons with common investments. In determining 


if the applicant controls or has the power to control a concern, persons with an 
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identity of interest will be treated as though they were one person. 

Example. Two shareholders in Corporation Y each have attributable interests in the 
same PCS application. While neither shareholder has enough shares to individually 
control Corporation Y, together they have the power to control Corporation Y. The 
two shareholders with these common investments (or identity in interest) are 
treated as though they are one person and Corporation Y would be deemed an 
affiliate of the applicant. 

(A) Spousal affiliation. Both spouses are deemed to own or control or have the 
power to control interests owned or controlled by either of them, unless they are 
subject to a legal separation recognized by a court of competent jurisdiction in the 
United States. In calculating their net worth, investors who are legally separated 
must include their share of interests in property held jointly with a spouse. 

(B) Kinship affiliation. Immediate family members will be presumed to own or 
control or have the power to control interests owned or controlled by other 
immediate family members. In this context "immediate family member" means 
father, mother, husband, wife, son, daughter, brother, sister, father- or mother-in- 
law, son- or daughter-in-law, brother- or sister-in-law, step-father or -mother, step- 
brother or -sister, step-son or -daughter, half brother or sister. This presumption 
may be rebutted by showing that the family members are estranged, the family ties 
are remote, or the family members are not closely involved with each other in 
business matters. 

Example. A owns a controlling interest in Corporation X. A's sister-in-law, B, has 
an attributable interest in a PCS application. Because A and B have a presumptive 
kinship affiliation, A's interest in Corporation X is attributable to B, and thus to the 
applicant, unless B rebuts the presumption with the necessary showing. 


(iv) Affiliation through stock ownership. 
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(A) An applicant is presumed to control or have the power to control a concern if he 
or she owns or controls or has the power to control 50 percent or more of its voting 
stock. 

(B) An applicant is presumed to control or have the power to control a concern even 
though he or she owns, controls or has the power to control less than 50 percent of 
the concern's voting stock, if the block of stock he or she owns, controls or has the 
power to control is large as compared with any other outstanding block of stock. 

(C) If two or more persons each owns, controls or has the power to control less than 
50 percent of the voting stock of a concern, such minority holdings are equal or 
approximately equal in size, and the aggregate of these minority holdings is large as 
compared with any other stock holding, the presumption arises that each one of 
these persons individually controls or has the power to control the concern; 
however, such presumption may be rebutted by a showing that such control or 
power to control, in fact, does not exist. 

(v) Affiliation arising under stock options, convertible debentures, and 
agreements to merge. Stock options, convertible debentures, and agreements to 
merge (including agreements in principle) are generally considered to have a 
present effect on the power to control the concern. Therefore, in making a size 
determination, such options, debentures, and agreements are generally treated as 
though the rights held thereunder had been exercised. However, an affiliate cannot 
use such options and debentures to appear to terminate its control over another 
concern before it actually does so. 

Example 1. If company B holds an option to purchase a controlling interest in 
company A, who holds an attributable interest in a PCS application, the situation is 
treated as though company B had exercised its rights and had become owner of a 


controlling interest in company A. The gross revenues of company B must be taken 
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into account in determining the size of the applicant. 
Example 2. Ifa large company, BigCo, holds 70% (70 of 100 outstanding shares) of 
the voting stock of company A, who holds an attributable interest in a PCS 
application, and gives a third party, SmallCo, an option to purchase 50 of the 70 
shares owned by BigCo, BigCo will be deemed to be an affiliate of company A, and 
thus the applicant, until SmallCo actually exercises its option to purchase such 
shares. In order to prevent BigCo from circumventing the intent of the rule which 
requires such options to be considered on a fully diluted basis, the option is not 
considered to have present effect in this case. 
Example 3. If company A has entered into an agreement to merge with company B 
in the future, the situation is treated as though the merger has taken place. 

(vi) Affiliation under voting trusts. 
(A) Stock interests held in trust shall be deemed controlled by any person who holds 
or shares the power to vote such stock, to any person who has the sole power to sell 
such stock, and to any person who has the right to revoke the trust at will or to 
replace the trustee at will. 
(B) If a trustee has a familial, personal or extra-trust business relationship to the 
grantor or the beneficiary, the stock interests held in trust will be deemed 
controlled by the grantor or beneficiary, as appropriate. 
(C) If the primary purpose of a voting trust, or similar agreement, is to separate 
voting power from beneficial ownership of voting stock for the purpose of shifting 
control of or the power to control a concern in order that such concern or another 
concern may meet the Commission's size standards, such voting trust shall not be 
considered valid for this purpose regardless of whether it is or is not recognized 
within the appropriate jurisdiction. 


(vii) Affiliation through common management. Affiliation generally arises 
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where officers, directors, or key employees serve as the majority or otherwise as 
the controlling element of the board of directors and/or the management of another 
entity. 

(viii) Affiliation through common facilities. Affiliation generally arises where 
one concern shares office space and/or employees and/or other facilities with 
another concern, particularly where such concerns are in the same or related 
industry or field of operations, or where such concerns were formerly affiliated, and 
through these sharing arrangements one concern has control, or potential control, 
of the other concern. 

(ix) Affiliation through contractual relationships. Affiliation generally arises 
where one concern is dependent upon another concern for contracts and business 
to such a degree that one concern has control, or potential control, of the other 
concern. 

(x) Affiliation under joint venture arrangements. 

(A) A joint venture for size determination purposes is an association of concerns 
and/or individuals, with interests in any degree or proportion, formed by contract, 
express or implied, to engage in and carry out a single, specific business venture for 
joint profit for which purpose they combine their efforts, property, money, skill and 
knowledge, but not on a continuing or permanent basis for conducting business 
generally. The determination whether an entity is a joint venture is based upon the 
facts of the business operation, regardless of how the business operation may be 
designated by the parties involved. An agreement to share profits/losses 
proportionate to each party's contribution to the business operation is a significant 
factor in determining whether the business operation is a joint venture. 

(B) The parties to a joint venture are considered to be affiliated with each other. 


Nothing in this subsection shall be construed to define a small business consortium, 
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for purposes of determining status as a designated entity, as a joint venture under 

attribution standards provided in this section. 

(xi) Exclusion from affiliation coverage. For purposes of this section, Indian 
tribes or Alaska Regional or Village Corporations organized pursuant to the Alaska 
Native Claims Settlement Act (43 U.S.C. 1601 et seq.), or entities owned and 
controlled by such tribes or corporations, are not considered affiliates of an 
applicant (or licensee) that is owned and controlled by such tribes, corporations or 
entities, and that otherwise complies with the requirements of this section, except 
that gross revenues derived from gaming activities conducted by affiliate entities 
pursuant to the Indian Gaming Regulatory Act (25 U.S.C. 2701 et seq.) will be 
counted in determining such applicant's (or licensee's) compliance with the 
financial requirements of this section, unless such applicant establishes that it will 
not receive a substantial unfair competitive advantage because significant legal 
constraints restrict the applicant's ability to access such gross revenues. 

3. Section 1.2112(a)(6) of the Commission’s rules is corrected to reflect the 
Commission’s intent as stated in the text of paragraph 11 of the Part 1 Fifth 
Report and Order. The rule is revised to read as follows: 

(a) (6) Any FCC-regulated entity or applicant for an FCC license, in which the 

applicant or any of the parties identified in subparagraphs (1) through (5) of above, 

owns 10 percent or more of stock, whether voting or nonvoting, common or 
preferred. This list must include a description of each such entity’s principal 

business and a description of each such entity’s relationship to the applicant (e.g., 

Company A owns 10 percent of Company B (the applicant) and 10 percent of 

Company C, then Companies A and C must be listed on Company B’s application, 

where C is an FCC licensee and/or license applicant); 
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